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Zubject: Loans in A as Having Spe cial Flood Harards—Frvate Flood Insurance
(51 FE 75064}

To Whom It bay Concent

On Mowember 717, 2010, the abowe listed Federl agencies jointly published a second notice
of proposed mlermaking to implement Section 239 of the Birgert-Waters Flood Insirance
Fefoam Act Federal hwr requites a mininmom amoant of flood insweance for federally
relted morgaces inspecilfloodhazmrd areas d&lineated by the Federal Emerrency
Managemernt Agency (FEMLA] Section 209 mandates that knders accept private flood

it 1mance meeting a statutory definition i order to satisfi the mininmom ceeraee

ey uitertent

In the first notice (72 FE 63102 [October 40, 2013]), the agencies proposed a safe harbor
for knders who wly on deterninations be the state s wwance conmnissioner that prizate



flood irsurance policies meet Bigmrt-Wiatels” dafmition The majoritsy of coruventats ' menerally supporteda safe larbor tut had
specific concerns ower the conmnissionets enforcing a federal hsrthat may conflict with state lawr

Inthe second notice, the agencies propose instead:
*  Mandatory compliance aid provisiors for lenders to make the dtermination tased on a prvate msuer certification tlat “is
nota Safe lmrbor’ as generally understood,™
* Discretiomryaccepfance provisions for private flood mswrance policies that don’t meet the satutory defivition bt &
othersise consstent with Fedel lar.

The agenreies ate secking comment onsrthether these provsions would faciliate knder compliance, disngt or kit the private
nurket, or raise any safety and soumdness or conswerner protection issues.

The Mational Associadion of REAT TORS? (I AR) belie ves the Bigmen-Waters definitdon of private flood insuranc & is
umworkable. The amencies are strgling and have issued tero proposed ks becaise Congtess intended to remose bamies toa
private narket but adopteda defnition that could create barriers to a private narket Tnder the definition, private food insunance
nmist meet all six criteia which were bomowed fom reseinded FEMA mandatory pupclase muidelines and not intends d by FEMA to
be used i this way? A5 FMAF demorstrates belowr wwing these sz criteria could mike out most of the narket eccept private msuwe:s
who adopt MFIF™ policy forrn with ninor changes:
1 Jssaedd 2y are aiveaied taserrer — Eoclndes wirtually all exdsting wsidential peivate flood msumance, including single famikz" mult-
famili# and condominimn policies. ® MAF. is auarE of jUst one a dundtte d @rdar providing fist dolhrcoverdm: (TypTap in
FL]; the rest a1e suaphis or excess lines approwed in at least one state bt not othess. fAecording to the Mational Association
of Frofessioral Swphis Lines Offices, i six s@ates alone (248, FL, 'TH, MY, M5, and M) this surphis lines mardet
ganented flood Msianee premann of $126.6 million i 2014, of which $9.9 nilion was for primary wesidental Aood
inswrance coverage and $23.7 million was for excess wesidental flood cosemme.

2. Cowray s drogd &7 MNEIP — Elimiinates most normesidental flood msumance polides. Inthe agencies” oum word:

“The Agencies undersand that Aood ivs wance policies E5wed by private inswwrers coverig loans seowe d by
norwesidental properties, such as conmnerdial properties, may have coverngs, deductibles, excheiors, and
conditions that differ from MFIF policies based on the type, size, and murtber of nonresidental properties covered
by the policy. In some irstances, such policies are individually nexotitedand alored to the nonresiderdil
propertytlant securesa loan 'I'he Lgenoies request conunent on whether the proposed definition of “private flood
irsrance™ or the proposed discretior@ry acceptance provision, both of which mchide specific e wirerhents with
respect to deductibles, exchisions, conditiors, and ancelltion, would prevent regulated lending irstihwiors from
accepting flood inswpance policies issued by pvate msuwers m the nonresidential nding context, even thoush
coverge not including these wequirements would be accepable for policies coweting another type of Hsk, suchas
fire ox 1Erind *T

Mhile= othensize noted, dlcomments referencedin this lether may be foundin the omline docket for the 2013 popesed rie at

lzee Footnoe 17 on §1 Fed Fem 7E0SE
*Aecording to FEM&s memo dated Mareh 7, 2012, “the Gaddelines list 5w elements that FERLA sugzest that alender ¢ onsi ey in evaluaing a private
paiey These slements ate not meant to he ewclusve andif alenderis stisfied fiata prvae poliey adequately protects his security for aloan despits not
commiving some of these eleme s or diffennr mith them, itis within hisauthezity to aceept the private poliey ™ See:

]lEE:.! Jzesncaba com Jaba) ducmnﬁgﬂﬂl&!&?.ﬂ- FEIA Pu:i.ﬁuntmfﬁmtﬂuuﬂbuwm.gﬂf

" For example:

hg'ggmmezrﬁcescumgmﬁmess Hood Froduet Card w&tﬁﬂgﬁ

i Under this exterion #2150 40 12a W) (727 surplus hine s may woite *difference -in-c ond tions, multiple pexl, all nsk, o7 other blavket @ ovemame insuxir
nonresdential commerdal property® but fis woeuld excdude resleta @ oammeT aal bhuildisgs AEriments or mised wse huldizers) amd, arguahly, the non-
commerdaly ouned huildirrs including churehes, sehools and other publie huldines.

¢ Inits comments on the 2013 proposed nule, TElls Farg o note d that the my enity ofits privae policies insure conde =social ms.

T&1 FFR at 75070
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MAF. also questions whether residentnl policies with mmed-stormy ericare dedwetibles or amticoncuwert cawsation
clauses wrould pass exarmiration under this criteriorn

Whik MAF appreciates the agencies” clarifimtion of this term,® it is wckar whether any private policy other than the MEIP
form wonld meet the agenoies” terpretation Ifthere are acceptable non-MFPIF policy forms, FAF. would encowpage the
agenries to post examples to faciitate lender conplance.

O Cordlotin o gy & MNEIP — Fules out any ermaining private policies not excluded by ariterion 1 or 2.7 MTIF's form
does not acthially have provisions allowdng the msuwer to @mncel, 5o any private phn allosing msurer ancelh ton wrould be
less restrictise — even though it's in the consurmer’s interst to hawe those provisions spelled owut inthe itsurance comtract
just as it is i the smndard home osmers policsy.

4 45Dy Cencdlatsiny MNonrmews! Mo — Conflicts srith mmary s@te laes which sary from 1000 d&ys and, aceording to FIME?
conurents, also conflicts with the sandard conunercnl and most condo private flood insirance policies.

3 Sswader Mogpew Inpres Jase — Conflicts with standard conurercil and most condo policies.'® MAF also notes the agencies

are not proposing that private flood msurance include 2 siniky clause for discretiormry acceptance, only that len ders are
named loss co-papass.

G, Regaarepssurto g el wetine ) wer — D Byualifies residertil and conunerrial policies witha different orno satute of
linttations. Cme private policy' ! vas rejected for not phaing any time Init onthe policyholder’s right to sue and the inswrer
1was foroed to insert the 1-wear linitation which was less protectise of corswmer inferests in order to pass examimmtion

Az aresult of thiz flawed defimition, lend exz are defaubine to overpriced N FIF policies that don't protect consumers bt
do expose the NFIF Fund and lenders to unme cegsary dsk. According to independent actiaries, many MFIP policgholdsrs ae
pavine too pmch rehtive to the ¥Ek.'? Some of this is because NFIPs mappine and rating methods ave outdated, and modernization
g uires lenathsy rulermakings. Other policyholders are seeing the MFIF subsides phase out exponertillyand past fillkrs k kswels
becase they'® not opting to obfain elesation certificates,

VWhile the MFIF continues to ensure critical access to cowerage i all narkets at all tisnes, i some markets, private inswrers are now
offering better coverame for mmdreds-to-thonsands of dolhrs kss. hiany Msuers arve wsing the MEFIF policy forn bt a dding
coveragme ' This & oomuting mostly i &4 Zones but also the highest 15k ¥ zones as wel

MAF membels adrocate for the lowrest cost option that meets mininmom fderal o ererage requirerents, regardless of whether the
soree is MFIFP or the private mathet. Iflenders are henhitg avay mowe affordable NFIF -phs policies jist becanse thedre prirately
wdersnitten, then MAE. questions whether corsutes aw being finlly protected and faxpase:rs, as wellas Endels, are missing out an
vialflood protection

NAR re coommmend s the agencies follow congressionalintent and ad opt the Hoze-passed defimition for the dizcretionary
acc eptanc e of private flood insurance, The Flood Inswance hatiet Paxty and Mo dermization Act (H.E. 2901 b Feps. Foss, B-
FL and Mhwplsy, D -FL inthe 114% Congiess) offers an alternrative defmition that would stimulite the private market and res alwe

"ha amenties propose that, o be as broad as an MEIF pdiey, the private pdiey mustindudes EIF's flood definition, coverazes, deductiblas, exelusions
and condtions and alse name the lenderas alom co-payee. See 51 FRat 75006 for moore specifies.

¥ Several commentsd on this butin prioda, please see Foultod' s 2 omment=s pp. %11

It fyee ording o Fank of dmenex’s @ ommants

" Aeeording to Poulton's o omments,

L For more on the Milliman study, please s=e: hitp: | Jnseccnarfocus com (hill datatose | ohientfile =) 173 4 G500 pdf
' Forinstanee: hidp: / wnsesrprivatemarketfl oodeom /' p vlizyform |
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mnpeEment@tion conflicts betseen state and fedaml lavr, The Howse of Fepresent tives unanitously passed this bl 419-0' bt the
Senate did not take # wp before the end of the session

Tnder the bill, private flood hsurance would continge to meet fdellaers mirinuoen coveraeme reyg wirerments as wellas state hwr for
de durtibkes, cancellation and other matters of the insmance business. A5 passed, the billako chrifies that the Gowerrmment

Spon ared Ertities (G3Es5) nay contiriie to set financial strength reguiterrents comsistent with this, and nothing precludes the
agencies fromaddinga lender loss co-pasge provision to the Houses definifion ‘The Mational Ass ociation of Imswance
Conenissioners (PJAIC) has also offered to wrork with the agencies, the GSEs and FEMA to develop anyadditional standards that
wonld be required in the kgishton ™

The agencies have anple authordty to adopt the Howse-passed definition ' While there may be lss fleedbiliy on mandatory
acceptance, as the agencies state, the statute is silent onsrhether knders can accept private flood insirance not meeting the s@tatory
defniton '" MAF. agrees tlat congressional ntent was to stitmulate a prvate narket'® and the sate Mswrance conwnissiones are best
positioned to regubte the business of mswance and protect consumers. The majority of conmmenters were also supportse of broad
discretionaryacceptarre provisions inresponse to a specific request for conenert from the agencies i the fist proposed mle

notice, 1?

MAE ako belieses that a fimal e based onthe House defindtion would be logical outerosrth of the tero proposed rndes. MAF. and
nany other conetenters have establshed 3] that the Bierert-Viaters definition & wrsmrkable and (B) 2 broader definition is
recessary to inpkrent the mke consistent with congressional mtent The amencies seerm to rec opnize this,@ and are fking
comnents on a brea der defmition that allows private policies “Sivilar to MFIP. It is wmckay why limiting the narket to admitted
mrriers E necessary ifit would disnapta substartil conurerdal and residential narket domirate d by siephis lines and the swrphs
lines ave providing MFIF -or-better coserams, naning lenders as loss co-pasees and meetinge the fmancial strengath req nirernents of the
G5 Es.

Formandatory acceptance, the agencies should explare additional options to facilitate and incentivize lender comphiance,

*+  Broademing the Defimition. The agehcies assent they nay ot make subs antfe clanms to the Bigmert-Wates definifon
for mandatoryaoceptance purposes® et do mterpret terzns ke “3s broadas™ to nake them wraelablk. AR notes that
cowrts havwe sided with agencies d&viating from statutes out of adrinstative necessity orwrhete the plain text creates abswrd
results. 2 Inthi irstance, MAE and others have dermors trated howr 1se of the definition & inconsEtent with congressional

1= For the roll call rote: }L‘H.P:.I'.I'-:'I.c:khnu.g o) mrs f 2016 roll 17 7.l

i e MLAT™s comments on e 201 proposed rule.

¥ The agenries aite their authonity under 427750 40 12aH) to imue a diseretionary acceptoes provison hut MAF would als o point to Seetion 4 1250 d.e,
“[the a.g:m:i.::] shall, in cuu]::ra.‘i. on uith the Administrator, is=us appr opdate rules and resulations to rovern the camryns out of the ameney's

Tesp onsibiliti m undar Bis Aoty md eetion $001 note [ [fthe azenses] may each i=ue any ragulaf ons te cemary to carry out the apphicahle provis oms of
this ile fie, ITational Flood Insumanes Feform fet of 1994]. %

IT51 FR at 750645

WL Fep. Mo 112103 at 1 (2011); ser oo 155 Cong, Fee H4622 (daily ed Tune 20, 2013 Etaement of Rep. Biggerf).

1¥51 FE at 75068

51 FR.at F6070 “The Amenries understand that [nonresidenial] o odirmumnee policies ... may haore coverams, deduetibles, sxodus ons, ad conditions
tlat dffer from NFIF policies based on the type, size, and number of nonresidential properties covered by the pdiey In some instanees, swh pdices an
indiv dually wegotiated and tilored to the nonresidendial property that s=cures al can®

L 51 FER at 75066

UThe EPA effectivelyused both armuments to justify the Taloing Fule wiich deviate d substmtially from the pain text of the Clean Sir et Wde fhe
D Cirewit di d not divecfly weishin on the merits of these arquments, the opivion does summarize the case lawr on hothlegal doctnnes wdich the amences

should consider. To read the opirdox Jtps §lunsasccade e ourts ovfinternet) opind ons wsff S2AC 90004 71 DA 74650 20 TA P00 5240 TGV fils [0 1023
ﬂﬂ]ﬁ?ﬂnﬂf
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intent je.g, rejecting private policies with ivswer cancelation provisions or longer statutes of Indtation that better protect
CONSITHels ).

*  Developing Standard Frivate Folicy Foomes, It appears tlat many siuephis lines are alreadsy defiulting to the MFIFP policy
in order to pass mandatory peclase eammation MAIC has offered to work with the agencies, GEEs and FEMA to
develop more approprite standards consistent with fderal hsr during the 20 13 proposed nde.*? MAF. enc ourages the
agencies to pussue this opportuty.

*  Ahemative Cerifications and Disclosme. The agencies shoald consider clayfiing that prévate irswwers wiho certify that
eithera) they?e using the MTIF policyand onky adding coverage or H) will default to the MFIF policy i the event ofa
claims dispute meets the shtatory defirition and will not be subject to mandatory prrchase enforcement MNAF notes that
the American Bankers Assochtion proposed a sivnilar certifica ion™ which was widely supported by Enders comumenting on
the 2013 proposed rule. Ako any najor substantive differences betsreen the MFIF policy and the prvate policy should be
disclosed Emnosing the differences wrould do more to help consiners and lenders decide thana simple Isting of which
paragraphs in the msumanee policy meet which term of the Bigrert Waters definition, as the compliance aid provision &
curently stuctiwe d

*  Provide a Safe Harbor from Mandatory Furchase Enfarcement. &5 the agenries recognize, the complance aid
provision would not prowvide a safe larbor™ and at least one lawr fim is questioning how much kgal recowts e the provision
vrould provide 2e Vithout a safe harbor (shich is entirely within the agencies” puries’), many knders will contite to
defiult to the MFIF policy untl thes're certain that decisions to accept an altemative polioy can’t be second guessed by
examiners. Further, the najority of conunenters on the fisst proposed rle supported the safe larbor concept, any concerns
riedlmdto dowiththe specifics of hosr it wrould wotk, not with the concept iself It 5 unclear why the agenoies
completely abandoned the concept, MAR would urre the agences to take another look and consider basmg it on the
standard private policyandf orabematfre certification options outlinedabowe

Tlank soi for we-propos g the private flood insirance ke and providing a second opportimity to conenert. MAF. looks forsard
to worling with the agencies to encourage prvate rarket options and conpetiion that mcweases take-up rates of flood irs wwance
and brings doum the cost of coverage meeting foderal hw

Sircersly,

e
-~ i . 5 rd
dn il Bl o B, |'F_ﬁb ALy

Willam E. Brosm
2017 President, Mational Assochition of REALTOFRSE

Lt Gae PTAICYs o omments.

1= The proposalis deseibed on pp. 4-G of ARN= comments.

Li fomin, &1 FR. at 75068, Footwote 17,

L See Mayer Brows's summary of the current notice of propose d rulemakine

hitp: | frsaznzrm ondag.e om S unte ds tates o) 350052 ) Thewranee Ldeeneiss+ 540 dress+ Secepanes +oft Privates +Flo o d +Hlrsurance
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